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KAPLAN KIRSCH ROCKWELL

September 26, 2008

ITon Anne K. Quinlan

Surface Transportation Board ’
395 E Street, S W

Washington, DC 20423-0001

Re:  Chesapeake Railroad Company — Modified Rail Certificate
Finance Docket No. 32609

Dear Ms Quinlan

1 am enclosing an oniginal and ten (10) copies of the Notice of the Maryland Transit
Administration of Consummation of Trail Agreements in the above referenced proceeding. An
additional copy 1s enclosed for date stamp and return to our messenger Please note thata3 5

inch diskette 18 enclosed with this document

Sinc

Charles A. Spituln

cc All parties of record
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32609

CHESAPEAKE RAILROAD COMPANY — MODIFIED RAIL CERTIFICATE

NOTICE OF CONSUMMATION OF
TRAIL USE AGREEMENTS

Communications with respect to this pleading
should be addressed to

Charles A Spitulnik

Allison | Fultz

KAPLAN KIRSCH & ROCKWELL LLP
1001 Connccticut Avenue, N W.

Suite 800

Washington, DC 20036

(202) 955-5600

cspitulmk(@kaplankirsch com
afultz@kaplankirsch com

Counsel for the Maryland Transit Administration

Dated: September 26, 2008



BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32609

CHESAPEAKE RAILROAD COMPANY - MODIFIED RAIL CERTIFICATE

NOTICE OF CONSUMMATION OF
TRAIL USE AGREEMENTS

Maryland Transit Admmstration, a modal agency ot the Maryland Department of
Transportation (“MTA?"), hercby submuts this notice that MTA has entered nto trail usc
agreements for the line of ratlroad from milepost 0 0 in the Town of Clayton, Kent County,
Delaware, to milepost 45.30 in Easton, Talbot County, Maryland, and also including the Oxford
Branch connecting track from milcpost 0.0 in Queen Annc, Qucen Anne’s County, Maryland, to
milepost 8 8 in Denton, Kent County, Maryland, a total of 54 10 miles (collectively, the
“Clayton-Easton Line”) As descnibed more fully below, MTA has cntered into Trait Use
Agreements with the Dclaware Department of Natural Resources and Environmental Control
(“DNREC") for that portion of the line that 1s in Delaware, and with the Maryland Depariment of
Natural Resources (“DNR”) for the portion of the line that 1s in Maryland.

The Board 1ssued Decisions 1n this proceeding granting MTA’s requests to extend the
time to negotiate a trail use agreement on July 10, 2006, January 5, 2007, July 5, 2007,
December 26, 2007, and March 25, 2008 The current negotiating period will expire on
September 27, 2008. A map of the linc currently subject to the CITU 1s attached hereto as

Exhibit A



MTA owns the Clayton-Easton Line, which the State of Maryland acquired from the
Penn Central Corporation and others 1n 1982 This line 1s subject to a Certificate of Intenm Trail
Use (“CITU™) 1ssued by the Board on January 9, 2006, in STB Docket No 32609, Chesapeake
R Co — Certificate of Intertm Trail Use and Termination of Modified Certificate, and STB
Docket No 29830, Maryland and Delaware R Co - Termination of Modified Certificate

On July 7, 2007, the Board 1ssued a decision in this procceding partially vacating the
CITU with respect to a 1645 foot segment of track 1n Easton, Talbot County, Maryland, known
as the Easton Spur MTA consummated the abandonment of the Easton Spur by notice filed at
the Board on July 23, 2007

MTA and DNREC have entered into a License Agrecment dated Scptember 25, 2008,
addressing, among other things, the respective nghts and obligations of MTA and DNREC with
respect to trail usc along the scgment from milepost 0 0 tn Clayton, Kent County, Delaware, to
milepost 13 50 1n Marydel, Kent County, Delawarc (the *Delaware Segment™) Pursuant to the
terms and conditions of the License Agreement, DNREC has executed a statcment of willingness
to assume financial responsibility 1n accordance with the requirements of 16 USC 1247(d) and

49 CFR 1152 29(a) (“SWAFR") for the Delaware Segment, which 1s attached hereto as Exhibit

B

MTA and DNR entered into a Lease Agreement dated Junc 20, 2007, for the remaining
portions of the linc, all of which arc located in Maryland (the **Maryland Segment”) A SWAFR
providing for DNR s assumption of responsibility for the Maryland Segment appears at Scctions

15 and 16 of the Lcase Agreement A copy of the Lease Agreement 1s attached hereto as

Exhibit C



The existing CITU 1s supported by a SWAFR executed by the Maryland Department of
Transportation (“MDOT™) Copies of the Board’s Decistons (1) 1ssuing the CITU to MTA as the
onginal trail sponsor (Service Date January 10, 2006), (2) substituting MDOT as the trail
sponsor (Service Date July 5, 2007), and (3) partially vacating the CITU (Service Date March
25, 2008), are attached hereto as Exhibit D. Pursuant to 49 CFR 1152 29(f), MTA, hcrcby
requests that the CITU be vacated and appropnate CITUs be 1ssued to address DNREC’s
assumption of responsibility for the Delaware Segment and DNR’s assumption of responsibility

for the Maryland Segment as detailed above, all to be effective as of September 26, 2008

Respectfully submitted,

Charles A Spitulm
Allison I Fultz
KAPLAN KIRSCH & ROCKWELL LLP
1001 Connecticut Avenue, N.W.

Suite 800

Washington, DC 20036

(202) 955-5600

Counsel for the Maryland Transit Administration

Dated. September 26, 2008



Exhibit A

Map of the Clayton-Easton Line
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Exhibit B

Statement of Willingness to Assume Financial Responsibility of DNREC
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TR A
State of Delaware
Department of Natural Resources and Environmental Control
Delaware Division of Parks and Recreation

89 Kings Highway
Dover, Dclaware 19901

STATEMENT OF WILLINGNESS TO ASSUME FINANCIAL RESPONSIBLITY
DELAWARE DEPARTMENT OF NATURAL RESOURCES
AND ENVIRONMENTAL CONTROL (DNREC)

In order to establish interim trail use and rail banking under 16 U.S.C. 1247(d) and 49
CFR 1152.29, DNREC 1s willing to assume full responsibility for management of, for
any legal hability ansing out of the transfer or use of (unless the user 1s immune from
hability, 1n which case 1t need only indemmfy the MTA against any potential liability),
and for the payment of any and all taxes that may be lcvied or assessed against the nght-
of-way owned and operated by MTA DNREC 1s entitled to sovereign immumty, and
accordingly, will indemmnify MTA against any potential hability provided that such
indemnification shall not constitute or be deemed to constitutc an obligation of future
appropriations by the Delaware General Assembly.

The Area 1s part of a railroad line previously acquired by the State of Maryland known
as the Oxford Secondary Tract and which cxtends from raillroad milepost 0.0 near the
Town of Clayton, Kent County Delaware, to railroad milepost 13 5, near the Town of
Marydel, Kent County, Delaware The nght-of-way 1s part of a railroad line subject to a
Certificate of Internm Trail Use issued by the Surface Transportation Board 1in
Washington, D C. on January 9, 2006 in STB Docket No 32609, Chesapeake R Co -
Certificate of Interim Trail Use and Termination of Modified Rail Certificate and STB
Docket No 29830, Maryland and Delaware R Co - Termuination of Modified
Certificate)

DNREC as the Intenm Trail User acknowledges that usc of the nght-of-way 1s subject to
the user's continuing to meet 1ts responsibilities described above and subject to possible
future reconstruction and reactivation of the nght-of-way for rail service.

Charles A. Salkin Date
Director

Division of Parks and Recrcation
Department of Natural Resources and
Environmental Control
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Leasc Agreement between MTA and DNR



LEASE AGREEMENT BETWEEN

MARYLAND TRANSIT ADMINISTRATION (“MTA™)
AND
MARYLAND DEPARTMENT OF NATURAL RESOURCES (“MDNR")

THIS LEASE AGREEMENT ("Agreement™) 1s entered into this o™ day of
sJuny, » 2007, by and between the Meryland Transit Adiuustration *MTA” or
“Lessor”) located at 6 Smnt Panl Street, Balumore, MD 21202, a modal agency of the
Marylend Department of Transportaton (*“MDOT™), acting by and on behalf of the State of
Maryland, and the State of Maryland to the use of the Depariment of Natural Resources
(“MDNR" or “Lessec™)

WHEREAS, by Deed dated fanuary 8, 1982, Lessor acquired cerfain radroad
nghts-of-way from the Penn Central Corporation and others, sn Kent Counly, Delaware,
which Deed 1s recorded among the land records of Kent County, Delaware, on November
22, 1982 al Record Q, Volume 37, Page 1, and 1n Talbot County, Maryland, which Deed
1s recorded among the laud records of Talbot County on May 10, 1982 at Liber J T B No
564, Folio 182, and in Caroline County, Maryland, which Deed 15 recorded among the
land records of Carolina County on May 11, 1982 at Liber M CB No 214, Folio 676
(“Raul Corridor™), and

WHEREAS, a certain railroad right-of-way located from the Town of Clayton,
Kent County, Delaware proceeding it a southwestetly direction o the end of the line in
the Town of Easton, Talbot County, Maryland (hereinafler referred to as the “Land”) 15
cutrently inactive and 15 now subject to a Certificate of Interrm Trail Use {“CITU™)
1ssued by the Surface Transportation Board (“STB™) in Washungton, D C on January 9,
2006 1n STB Docket No 32609, Chesapeake R Co — Certificare of Intetim Trail use and
Ter mination of Modified Rail Certificate and 8 [B Docket No 29830, Mar ylond and
Delaware R Co — Ternunation of Modified Certificate, and

WHEREAS, by Chapter 658, Acts of 1990, the General Assembly of Maryland
provided for the interim use of another portion of railroad comdor for public 1ecreation
by 8 MOU dated August 23, 1993 from the Siate Ralroad Adnymstration, now known a3
the Maryland Transit Admimstration to the MDNR and known as ihe Easton to Clayton
Rail Tral, and

WHEREAS, the STB has 1ecognized the right of the State of Maryland to ulilize
itenm use provisions under the Fedeial Rail to Trails Act, commitiing 10 a sestoiation
for freight use should such a need develop and be economically warranted, and

WHEREAS, the State of Ma1yland recognizes that interim use of railioad rights-
of-way for public recreation produces transportation benefits such as matenance of the
nght-of-way, preveotion of vaudalism, or other deterioration, and

WHEREAS, MTA and MDNR have agieed that the poition of the Rail Corndor
located within Maryland and not including the portion located 1n Delaware would be
appropnately used on an mterim basis for public recreation a8 a ratl tual, and

WHEREAS, 1t 15 the intent of the Lesso: and Lessee that this lease encompass
that portion of the Rmlioad Comdo within the State of Maryland from Mile Post 13 6 1n
Marydel, Carelize County, MDD to Mile Post 45 3 in Easton, Talbot County, MD, as
shown on valuation maps V3/1 to V3/32 for the Oxford Branch, and from Mile Post 0 0
1t Queen Anne, MD to Mile Post 8 B tn Denton, MD, a3 shown on valuaiion maps V] 02-
25 to V 1 02-34 for Denton Spur, which valuation mups are filed among the records of
Lessor that 1s within the general 66 foot wide tail cormdor (the “Area™), and

WHEREAS, MDOT having filed a Statement of Willingness To Assume
Financial Responsibility pursuant to 16 USC § 1247 (d) and 45 CFR §1152 29, and



WHEREAS, 1t 15 the inlent of Lessor and Lessee thig Lease be for an intenm use
only for public recreation as a 181 trail, that the Lease be subject to termmation for
restoration of*the railroad nght-of-way by MDOT and or MTA for rulroad purposes, and
thet this Lease does not camt:tute an abapdenment of use of the nght-of~way for railroad
putposes, and !

WHEREAS, MTA, MDOT and MDNR miutually delare to commut thcmselvus to
certain terms for the mtenm use of the Area for public recreation,

e dr

NOW, THEREFORE, the parues for good and valuable cons:demhon the recerpt
and sufficiency of which are hereby acknowledged, agtee as follows

| Incorporation of Recitals ‘The above recitals are ncorporated by reference
and made a part of thus Agreement.
2 Grant of Lease  Lessor hereby grants to Lessee a lease of the Area, subject

1o the terms and condations of this Agresment
3 's I

(a)  The Area shall be used cxclusively for a recreational raul traul for public
recreation

! f thes Lease, Lessee shall pay or cause to be pad all
charges levied againgt h” f- ay as incurred by Lessee as part of Lessee's use of

mantam and repaty the nght-of—way, mncluding bnidges, for use as a rail trail only

(d)  Lessce shall not be responsible for any cost or expense to mantawn, repair,
nspect, renovate, or replace any bndge or any port:on of the Area for ratroad or tramn
uses even upon expiration or temunation of thus Agreement

{¢)  Lessee may make those alteraicons and improvements to the Area,
consistent wath a rml tral  However, Lessee will submt proposed aiterations and
improvemets to any bridges lo Lessor for sts written prior approval

® Lessee acknowledges that the Area 15 subject 1o possible future restoration
for rail use by the Lessor

4 Letm  Subject to the terms and conditions of the CITU, the term of thus
Agreement shall be fifty (50) years, commencing on the date this Agreement 15 signed by
both parties and approved by the Maiyland Board of Public Works and te;munating fifty
(50) years from that date

5 Sublcase Lessor acknowledges that Lessee has the nght to assign or
sublease nghts to portions of the Area to a local government subject to all the terms and
conditions of this Agreement  Any sublease with a local government shall be subject to
the prior approval of MT'A and the Maryland Board of Public Works Any sublease or
assignment shall specifically acknowledge the potenual that the Aiea 18 subject to
restoration to rail service and shall subscnibe specsfically to the language set forth m
Paragraph 15 of this Lease

6  MTA'sRights

(a) MTA shall at all times have the exclusive night to grant easements and licenses
within the Area and sell excess parcels outside the gencrally sixty-six foot (66”) wide rail
corndor that are not used by Lessee i conjunction with the raul traif, so long as such uses
are consistent and 1n no way interfere with Lessee’s use of the Area as a rail trasl  Such
casements and licenses that may be granted by MTA may be for purposes, mcludmg but
not limted to utihties, telecommunicabions, fiber optic communications and night-of-way



crossingst MTA reserves the night to all revenues fiom such easements and licenses s
M1A may prant For any action associated with such easements and licenses that may
temporaiily disrupt the operation of a raul traul on the Area, Lessor shall notify Lessee
and/or sublessee (hurty (30) days prior to the undertaking of any such action For any
action associated with such easements and licenses that may tempotarily disturb or
dainage any rail tranl improvements to the Area undertaken by Lessee or sublessee, M1A
shall be required to retorn the Area to its'mmedsately preceding condition

(b)  MTA shall remove all rails, Joint bars, tie plates and ties from the Arca
MTA shall be the sole owner of the 1a1ls, jom bars, tie plutes and ties, and, accordingly,
shall recerve all revenues associuted with the sale o1 other disposition of the rails, jomt
bars, tie plates and ties

7 Nouices Unless otherwise agreed, all notices or olher communications to
either party 15 given when made in wnung and either personally delivered or deposited in
the Unuted States mhul, postage piepaid, return receipt requested, to the following addresses

Foi Lessor  Maryland Transit Administration
Office of Real Estate
6 St Paul Sireet '
Baltymore, Maryland 21202
Altention Manager

For Lestee  Maryland Department of Natural Resources
Land & Property Management
580 laylor Avenue, E-4
Annapolis, Meryland 2140}
Atienlion Darecior

A party may change the rddress to which notices to 1t are directed by such notice

8 Termupation

This Agreement may be terminated al uny tme by either party hereto upon
nmunmmum six (6) months prior notice 1n writing to the other party  If Lessee intends to
termunate rail traul use and has not transferred its nghts and obligations hereunder to en
approved sublessee, Lessee via Lessor shall send the STB a copy of the CITU and ask that
the CITU be vacated on the specific date on winch it intends to termmate trail use Upon
termmation by Lessee, all improvements or alterahons made by Lessee or any suhlessee
shall be removed, or with the consent of Lessor abandoned for the sole use and benefit of
Lessor without compensation

9  Nop-Agsigument and Non-Waver

(a) Lessce shall not assign any of its nghts or delegate any of 1ts duties hereunder
without the express puior writlen consent of MTA and the Maryland Board of Public
Works, except as set forth 1n Section 5 for uses by local government  Any aitempled
assignment or delegation without MTA's or Maryland Board of Public Woxks consent 1s
void ab imtio

(b) The failure of MTA. at uny time lo insist upon sirict performance of any
provision of this Agreement, or to exercise any right or remedy under this Agreement,
shall not impar any such right or remedy o1 be deeined a warver or rehnquishment
thereof

v 10 Headings The withun headings are for convenience and shall not effect any
construclion or interpretation of tus Agreement The singular shall be read to include the
plural, anil vice versa, unless the conlext clearly requires otherwise
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11 Sevembility Ifany provision is deternmed to be void by any court of
competent junsdicuon, such determnation shall not affect any other provisions of this
Agresment, which shall remain 1n full force and effect.

12 Mscellanegus This Agreement

() shall triure to the Benelit of ind bind the parties and their respective
SUccessors or assigns,

(b) conshitutes the entire agreement between the parties,

' {c) may be amended or supplemented only by a writing signed by lhc_parum.

+  (d) may be executed 1n several counterparts, each of which shall constitute
&n dngnal, )

(e) 13 not for the bene(il of or enforcesble by any thurd party, and shall not be
deemed Lo create any nghts or benefits in any third party,

(f) and the obligations of the parties hereto are subject to appropnations of
the Maryland General Assembly, and

{3] shail be governed by the laws of the Staic of Matyland

13 Breach, Defoult

(a) There shall be an "Event of Default by Lessee" 1 Lessce shall breach or
fal to perform any of its covenants o1 duties, and Legsee doeg not cure the breach or farluse
withm seven (7) days afler notiflcation by Lessor, verbally or 1n wrniting of such breach or
falure

{b) Upcn the occurrence of an Event of Default by Lessee, Lessor has the
following nghts, w addition to any other nghts it may have to tsrminate this Lease and all
of Lessee’s nghts and inteiest, whereupon Lessee shell immediately quit and surrender the
Area to Lessor, and Lessor shall have no further obligation o Lessee

iq4 Reiationshyp Beiween the Pariies The refationshup between the partres is that
of Lessor and Lessee  Nothing in tins Lease shall be construed as creating any other

relationshup between the parties

15 Statement of Willingness ro Agsume Financial Responsibility In order to
establish interym trail use and raif banking under 16 U S C 1247(d) and 49 CFR 1152 29,
Lessee 15 willing to assume, under the provisions of the Maryland Torts Clmms Act,
responsibility for management of, and for any legal hability ansing out of, the Lessee’s
use of the Area a5 a public recreation ral tra1l The Area 18 part of a Line of railroad
previously acquired by the State of Maryland, and for which the Modified Certificates of
Public Convenience and Necessity have been termunated 1n STB Finance Docket No
32609 and STB Fmance Docket No 29830 Lessee acknowledges that use of the Area1s
subject to the Lessee’s contmung to meet 1ts responsibuities described above and subject
1o possible firture reconstruction at Lessor's cost and reactivation of the nght-of-way for
rail service

16 Indergmity and Liabiljty Subject to appropriations by the Maryland General
Assembly and to the extent permitted by law (1f at all), Lessee shall protect, indemnify,
defend and hold harmless, and shall requure 1 its agreements with contractors and
subcontractors that they shall protect, indemm{y, defend and hold harmless Lessor, its
officers, agents, employees, successors and assigns ot conlractors, against and with
tespect to any and all lisbihities anising out of o1 1n any way connected with (a) the
exercise or performance by Lessee (or 1ts agents, officers, employees, successors or as-
signs or conlractors) of any of 1t 13ghts or obhgations hereunder, (b) the use or operation
by Lessee (or 1tz officers, agents, employees, successors and assigns or contractors) of the
Trail, or (c) work peifoimed by or on behalf of Lessce upon the Trml  As used herein,



“Liabihiies” shall include any and all losses, claims, damages, swts, habilities or costs
whatsoever (inciuding without Lnulation reasonable atiorney’s fees and cost of suit),
which anse (a) out of mpury to any person (including without hmitation loss of limb or
death), (b) out of damage to or destruction of any property of any person whomsoever,
(c) out of interruption of rail or transit services including without Jumitation loss of
revenue 1hcome, {d) out of damage 1o or destruction of the eovironment, including
withoul limitatlon land, atr, water, wildlife, or végetation (including, but not imuiéd to,
costs and expenses mcident to montionng, remedial actions, proceedings or investiga-
tions or the defense of any claiin), or (e) out of, of occasioned by, any breach or defauit
by Lessee (or ity agents, officers, employees, successors, or assigns or contractors) in
performing any of s obligations hereunder or under any applicable law The foregoing
does not waive br limit the nghts of the parties under the Maryland Tort Claims Act and
cther Maryland Jaw The [oregoing obligations shall survive termunation of this
Apreement with respect to hablly.les ansing durng its term

17 Ths Agreement 18 confmgent upon approval of the Maryland Board of Public
Works

IN WITNESS WHEREOF, the paiues have caused (s Agreement to be executed by
their respgetive Admunistrator and Secretary, as of the day and year first written above

- MARYLAND TRANSIT ADMINISTRATION
Witness
?

Zth'l 1} Kfli’h

Approved for form and
legal sufficiency

Byfon Snuth. 444
MTA, Office of General Counsel

MARYLAND DEPARTMEN ! OF TRANSPORTATION

1
?ﬂ By W (SEAL)
4 Pdrcan
pproved for form and ccreatary

legal sufficiency

MDOT, Assistant %uomey Geneial

MARYLAND DEPARTMEN I' OF NATURAL RESOURCES

/

Approved for form and
Legal sufficiency

ai kénlon
DNR, Assistant Altoroey Geneial



STATE OF MARYLAND
BOARD OF PUBLJC WORKS

By (SEAL)
. - artin O'Maliey
' ) Governor
By _N.Qaﬁa_x_K —(SEAL)
wWIlNE ' Nancy4&*Kopp
Treasuer

Sheila
Secretary, Board of
Public Works By SEAL)
eter Franthot
Comptroller

Ths Lease Agreement was a'pproved by the Maryland Board of Public Works on
Juit 203007 _asltem (B -LL-

i inere C i ?

| ddyof_ Subey 12007, before me,
1he undersigned officer, personally sppearedpgul § Wiedefeld, Admimstrator of the
Maryland Transit Admimsiration, known to me (or sausfactorily proven) to be the person
described in the foregoing instrument, and acknowledged that he executed the same in the
capacity therein staled and for the purposes theremn contamned '

In witness whereof I hereunto set my hand and official seal

Caa-n £ K,'m

Nofdry Public
Commission expires —9’“‘.‘;" /, R00Y

State of Maryland
County of%g_ﬁ.‘mw’e. C’.'g?:
On this the 15:!'__ day of 220017 ,beforeme,

the undersigned officer, personally appeareddohn Porcari, Secretary, of the Maryland
Department of Transportation, known to me (or satisfactonly proven) to be the person
descnbed in the foregoing instrument, and acknowledged that he executed the same 1n the
capacity theremn stated and for the purposes thercin contamned

In witness whereol ] hereunto set my hand and official seaf

2 om_
NOTARY N Public
(Notanal Sepl) \ rusuc
%ﬁ, & Commission expires % [, 2009

] d_‘_‘_ "

Approved by the Board of Public Works of

the State of Maryland al a meeting held

on the 20th day of June 2007,

as [tem 18-LL- DOT 6



State of Maryland
County of Anne Arunde]

On tus the I,Q\HL day of » 20 2 : before me,
the undersigned officer, personally appemed n M Saunders, Assistant Secretary,
Depariment of Natural Resoutces of the State of Maryland, known 10 me (or sabsfactorly
proven) to be the person described in the foregoing instrument, and acknowledged that,
being authorized so to do, executed the same i the capacity therein stated and for the
purposes therein contamned

[it witness whereof 1 hereunto sef my hand and oﬂimnl:seal

(Noi-ana! Seal)

State of Maryland
County of Anne Arundel

On thus thel 11 ! -|ul$yor \JUM ~,20°7 | before me,

the undersigned officer, J ly appeared Marun Q' Malley Governor, n member of

the Board of Puhl Work the State of Maryland, known o me (or satisfactonily
proven) to be the mnn dedcnitled 1n the foregoing mstrument, and acknowledged that he
executed the same in the capa.clly therein stated and for the putrposes therein contamed

pa)s S

In witness wheteof I hereunto set my hand and official seal

Notery Publj
{Notanal Seal) Commission expires 1 Wazd FE K- 2o
State of Maryland
County of Aone Arundel
On this the ___{{ day of \‘U lc.' _, 2097 _, before me,

the undetsigned officer, personally appeared Petér Franchot, Comptroller, a member of
the Board of Public Works of the State of Maryland, known to me (or satisfactonly
proven) to be the person descnibed in the foregong instrument, and acknowledged that he
executed the same 1n the capacity therein stated and for the purposes therean contained

sC.QAM(

ublic
(Notanal Seal) Commission expires mﬁr

In witness whereof 1 hereuntto set my hand and official seal




State of Maryland
Counly of Anne Arundel

On this the _ ( l day of C'JU'(AA _, 20 07 , before me,
the undersigned officer, personally appeared Nancy i Kopp, Treasurer, a member of the
Board of Fublic Works of the State; of Maryland, known 10 me (or satisfactor:ly proven)
to be the person described in the foregoing mstrument, and acknowledged that she
executed the same 1n the capacity therein staled and for the purposcs thefein corifamned |

' In wilndss whereof [ heieinto set my hand and officiel seal

"7M

Nofary Pybi
(Notanal Seal) Commission expires e K r07

Approved by the Board of Publ':c Works of the State of Maryland at a meeting held on

the _20 dayof June,2007, asltemNo DN 18-LL



Exhibit D
Existing CITU:
January 9, 2006 — Issuance of CITU
July 10, 2006 — Board decision granting substitution of MDOT as trail user
July §, 2007 — Board decision partially vacating CITU with respect to the Easton

Spur



36078 SERVICE DATE - LATE RELEASE JANUARY 9, 2006
DO

SURFACE TRANSPORTATION BOARD
DECISION AND CERTIFICATE OF INTERIM TRAIL USE OR ABANDONMENT
Financc Docket No 32609

CHESAPEAKE RAILROAD COMPANY-CERTIFICATE OF INTERIM TRAIL USE AND
TERMINATION OF MODIFIED RAIL CERTIFICATE

Finance Docket No 29830

MARYLAND AND DELAWARE RAILROAD COMPANY-
TERMINATION OF MODIFIED RAIL CERTIFICATE

Decided January 9, 2006

In Chesapeake Railroad Company—Modified Rail Certificate, Finance Docket No 32609
(ICC served Nov 23, 1994), Chesapcake Railroad Company (CHRR) was 1ssued a modified
certificate of public convenience and nccessity (modified certificate) under 49 CFR 1150,
subpart C, to opcrate approximately 54 1 miles of rail linc owned by the State of Maryland
between milepost 00 0 at Clayton, DE, and milepost 45 3 at Easton, MD, and a connecting
branch line between milepost 00 O at Queen Anne, MD, and mulcpost 8 8 at Denton, MD
(collectively, Clayton-Easton line)

On July 28, 2005, the Maryland Transit Administration (MTA), on behalf of the State of
Maryland, filed noticc on behalf of CHRR of 1ts intent to terminate service under the modified
certificate over the Clayton-Easton line 2 On that same date, MTA filed a request for 1ssuance of
a certificate of interim trail use (CITU) under the National Trails System Act, 16 U S C 1247(d),
for the Clayton-Easton lme MTA submutted a statement indicating 1ts willingness to assume
financial responsibility for management of the nght-of-way (ROW) as required at 49 CFR
1152 29, and acknowledged that the use of the ROW for trail purposes 1s subject to future
rcconstruction and reactivation for rail service

' These proceedings are not consohidated but arc being considered 1n the same decision
for administrative convenience

? Under 49 CFR 1150 24, an operator must provide 60 days' notice of its intent to
terminate service over a line covered by a modified certificatc  However, according to MTA,
CHRR, the operator, has ceased operating over the Clayton-Easton line, the operating agreement
between CHRR and MTA was terminated on October 31, 1998, and CHRR has subsequently
forfeited 1ts status as a corporate entity in Maryland
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In Maryland and Delaware Railroad Companv—Modified Rail Certificate, Finance Docket
No 29830 (ICC served Feb 9, 1982), Maryland and Delaware Railroad Company (M&D) was

1ssued a modified certificate under then 49 CFR 1120A to provide service in Maryland and
Dclaware, including service over the Clayton-Easton line  On August 17, 2005, M&D filed
notice of 1ts intent to termunate service under a modified certificate over the Clayton-Easton linc

Because MTA's request complies with the requirements of 49 CFR 1152 29, a CITU will
be 1ssued for the above-descnbed line  MTA 15 free to negotiate an agreement during the 180-
day peniod prescribed below If an agreement 1s exccuted, then no further Board action 1s
necessary I no agreement 1s reached within 180 days, the linc may be fully abandoned See 49
CFR 1152 29(c)(1} Use of the ROW [or trail purposcs 1s subject to restoration for railroad
purposes See 49 CTR 1152 29(c)(2)

This action will not significantly affect cither the quality of the human environment or the
conscrvation of energy resources

It 15 ordered
1 The request for a CITU under 16 U S C 1247(d) 1s accepted

2 If an intcrim trail usc/rail banking agreement 1s reached, it must require the trail user
to assume, for the term of the agreement, full responsibility for management of, any legal
hability ansing out of the transfer or use of (unless the user 1s immune from habihity, in which
casc 1t need only indemmfy the owner against any potential Liability), and for the payment of any
and all taxcs that may be levied or assessed aganst, the ROW

3 Interim trail use/rail banking 1s subject to the future restoration of rail service and the
user’s continuing io meet the financial obligations for the ROW

4 If interim trail use 13 implemented, and subscquently the user intends to termnate trail
usc, 1t must send the Board a copy of this decision and certificate and request that 1t be vacated
on a specified datc

5 If an agreement for interim trail usc/rail banking has been reached by the 180th day
after service of this decision and certificate, intenm trail use may be implemented If no
agreement 1s reached by that ime, the line may be fully abandoned



Finance Docket No 32609 ct al
6 This decision 1s effective on 1ts service date

By the Board, David M Konschnik, Director, Office of Proceedings

Vemon A Wilhams
Secretary
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SURFACE TRANSPORTATION BOARD
DECISION
Fmance Docket No 32609

CHESAPEAKE RAILROAD COMPANY-CERTIFICATE OF INTERIM TRAIL USE AND
TERMINATION OF MODIFIED RAIL CERTIFICATE

Decided July 7, 2006

In Chesapeake Railroad Company—Modified Rail Certificate, Finance Docket No 32609
(ICC served Nov 23, 1994), Chesapeake Raillroad Company (CHRR) was 1ssued a modified

certificate of public convenience and necessily (modified certificate) under 49 CFR 1150,
subpart C, to opcrate approximately 54 1 miles of rail line owned by the State of Maryland
between milepost 00 0 at Clayton, DE, and milepost 45 3 at Easton, MD, and a connecting
branch line between milepost 00 0 at Queen Anne, MD, and milepost 8 8 at Denton, MD
(collectively, Clayton-Easton line)

On July 28, 2005, the Maryland Transit Admimistration (MTA), on behalf of the State of
Maryland, filed notice on behalf of CHRR of its intent to terminate service under the modified
certificate over the Clayton-Easton Iinc ' On that same date, MTA filed a request for 1ssuance of
a certificate of mtenm trail use (CITU) under the National Trails System Act, 16 U S C 1247(d),
for the Clayton-Easton inc MTA submutted a statement indicating 1ts willingness to assume
financial responsibility for management of the nght-of-way (ROW) as required at 49 CFR
1152 29, and acknowledged that the use of the ROW for trail purposes 1s subject to future
reconstruction and reactivation for rail service

On January 9, 2006, a decision and CITU was served authonzing a 180-day penod for
MTA to negotiate an interim trail usc/rail banking agreement for the Clayton-Easton line

0:21 June 7, 2006, MTA filed a motion to extend the negotiating period for an additional
180 days

' Under 49 CFR 1150 24, an operator must provide 60 days’ notice of its intent to
terminate service over a linc covered by a modified certificate  CHRR, however, no longer had
an opcrating agreement with MTA, and CHRR was determined to have ceased existence as a
corporate entity in Maryland Therefore, the Board allowed MTA to file on CHRR's behalf

2 MTA's motion stated that 1t was in the process of negotiating an agreement with the
Maryland Department of Natural Resources {DNR) to assume the responsibility of trail user for
the Clayton-Easton line  However, thc Board had received no statement of willingness to
assume financial responsibility from DNR, and MTA was asked to supplecment 1ts motion
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On June 28, 2006, MTA filcd a supplemental motion for an extension of the 180-day
negotiating period MTA statcs that 1t 1s currently negotiating an agreement with the Maryland
Department of Transportation (MDOT) to assume the responsibility of trail user for the Clayton-
Easton line > The parties request an additional 180 days to complete the required agreement so
that MDOT may complete an inspection of the Iine prior to assuming its trail user
responsibilities

Where, as here, the parties are willing to continue trail usc negotiations, the negotiating
period may be cxtended An extension of the negotiating period will promote the establishment
of trails and rail banking consistent with the National Trails System Act * Accordingly, the

CITU negotiating period will be extended for an additional 180 days from July 10, 2006 (untl
January 6, 2007)

This action will not sigmificantly affect either the quality of the human environment or the
conservation of energy resources

It 1s ordered

1 The motion of MTA to extend the CITU negotiating period ts granted

2 The negotiating period under the CITU 1s extended for 180 days until January 6, 2007
3 This decision 1s cffective on the date of service

By the Board, David M Konschnik, Director, Office of Proceedings

Vemon A Wilhams
Secretary

3 MDOT executed the necessary statement of willingness to assume financial
responsibility as an attachment to MTAs supplemental motion

4 See Rail Abandonments—Supplemental Trails Act Procedures, 4 I C C 2d 152, 157-58
(1987)
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SURFACE TRANSPORTATION BOARD
DECISION
Finance Docket No 32609

CHESAPEAKE RAILROAD COMPANY-CERTIFICATE OF INTERIM TRAIL USE AND
TERMINATION OF MODIFIED RAIL CERTIFICATE

Decided July 5, 2007

In Chesapeake Railroad Company—Modified Rail Certificate, Finance Docket No 32609
(1CC served Nov 23, 1994), Chesapeake Railroad Company (CHRR) was 1ssued a modified

certificate of public convenience and necessity (modified certificate) under 49 CFR 1150,
subpart C, to operate approximately 54 1 miles of rail ine owned by the State of Maryland
between milepost 00 0 at Clayton, DE, and milepost 45 3 at Easton, MD, and a connecting
branch line between milepost 00 0 at Queen Anne, MD, and milepost 8 8 at Denton, MD
(collectively, Clayton-Easton linc)

On July 28, 2005, the Maryland Transit Administration (MTA), on behalf of the State of
Maryland, filed notice on behalf of CHRR of 1ts mtent to terminate service under the modified
certificate over the Clayton-Easton lne' On that same date, MTA filed a request for 1ssuancc of
a certificate of intennm trail usc (CITU) under the National Trails System Act, 16 US C 1247(d)
(Trails Act), for the Clayton-Easton hine MTA submitted a statement indicating its willingness
to assume financial responsibility for management of the nght-of-way (ROW) as required at 49
CFR 1152 29, and acknowledged that the use of the ROW for trail purposcs 1s subject to future
reconstruction and reactivation for rail service

On January 9, 2006, a decision and CITU was served authonzing a 180-day penod for
MTA to negotiate an mterim trail usc/rai1l banking agrecment for the Clayton-Easton line

On June 7, 2006, MTA filed a motion to extend the negotiating period for an additional
180 days MTA’s motion stated that it was n the process of negotiating an agreement with the
Maryland Department of Natural Resources (DNR) to assume the responsibility of trail user for
the Clayton-Easton line  Howcver, the Board had received no statement of willingness to
assume financial responsibility from DNR, and MTA was asked to supplement 1ts motion On
June 28, 2006, MTA filed a supplemental motion, stating that MTA was negotiating with the

! Under 49 CFR 1150 24, an operator must provide 60 days’ notice of 1ts intent to
terminate service over a line covered by a modified certificate  CHRR, however, no longer had
an opcrating agreement with MTA, and CHRR was determined to have ccased existence as a
corporate entity in Maryland Therefore, the Board allowed MTA to file on CHRRs behalf
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Maryland Department of Transportation (MDOT) to assume the responsibility of trail user for
the Clayton-Easton line  MDOT executed the necessary statement of willingness to assume
financial responsibility as an attachment to MTA’s supplemental motion By decision served on
July 10, 2006, the Board granted MTA’s motion 1o extiend the CITU negotiating period an
additional 180 days, until January 6, 2007 On December 18, 2006, MTA filed a motion to
further extend the negotiating peniod an additional 180 days (until July 5, 2007) By decision
served on January 5, 2007, the Board granted MTA’s motion to extend the CITU negotiating
penod

On June 13, 2007, MTA filed a notice of itent pursuant to 49 CFR 1152 29(c}), to
remove property known as the “Easton Spur” from the CITU The Easton Spur consists of a
parcel of approximately 5 514 acres on which 1s situated a spur track extending between the main
ROW at approximately milepost 45 3, at Easton, and U S Route 50, a distance of approximately
1,645 fect

MTA has comphied with the requirements of 49 CFR 1152 29(c)(2) regarding a request to
partially vacate the CITU Whenever a trail user intends to termunate trail use over a portion of
the ROW and sends the Board a request that a CITU be vacated 1n part, the Board will reopen the
proceeding andl partially vacate the CITU Therefore, MTA’s request to partially vacate the
CITU will be granted with respect to 5 514 acres of the ROW

On June 14, 2007, MTA filed a motion to cxtend the negotiating penod for the remamming
ROW an additional 180 days (until January 1, 2008) MTA states that 1ts ncgotiations with
MDOT are continuing, and that MDOT has asked for additional time to complete 1ts inspection
of the line prior to assuming the responsibilities as the trail user MTA also states that MDOT
has authorized MTA to state that 1t concurs with the request for an extension

Where, as here, the parties are willing to continue trail usc ncgotiations, the negotiating
penod may be extended An extension of the negotiating penod will promote the establishment
of trails and rail banking consistent with the Trails Act > Accordingly, the CITU negouating
penod will be extended for an additional 180 days from July 5, 2007 (until January 1, 2008)

This action will not sigmficantly affect erther the quality of the human environment or the
conscrvation of energy resources

It 15 ordered

| This proceeding 1s reopened

2 Sec Rail Abandonments-Supplemental Trails Act Procedures, 4 I C C 2d 152, 157-58
(1987)
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2 MTA'’s request to vacate the CITU for the 5 514 acres of the ROW descnbed above 15
granted

3 The CITU, served on January 9, 2006, 1s vacated with respect to 5 514 acres of the
ROW known as the Easton Spur The CITU will remain in effect for the remainder of the ROW
described 1n the January 2006 decision

4 The motion of MTA to extend the CITU negotiating peniod 1s granted

5 The negotiating peniod for the remaiming ROW under the CITU 1s extended for 180
days until January 1, 2008

6 This decision 15 effective on the date of service

By the Board, David M Konschnik, Director, Office of Procccdings

Vernon A Willlams
Secretary
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